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COMMENT. 

DOES MALICIOUS INTERFERENCE WITH EMPLOYMENT CONSTI- 
TUTE A TORT? 

Several cases have recently been decided in the United 
States, which are interesting as showing the attitude of Amer- 
ican courts toward the leading English case of Allyn v. Flood, 
L. R. (1898) App. Cas. 1. 

In that case, the discharge of an employi of the Glingall 
Iron Co. was brought about by the action of defendant, the 
delegate of a labor union, who told the officers of the Iron Co. 
that the union men working for them would be called out 
unless the plaintiff was discharged. The plaintiff, who was 
thereupon discharged, brought an action against the delegate 
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and two higher officers of the union, but it appeared that the 
act of the delegate had been neither authorized nor adopted by 
the officers, so the action as to them was discontinued. On 
appeal to the House of Lords, the majority of the court held 
that no legal right of the plaintiffs had been violated ; that the 
action of the defendant was not unlawful, there being no con- 
tractual relations between the Iron Co. and the plaintiff; and 
that the presence or absence of malice on part of defendant had 
no effect in determining whether his conduct was lawful or 
unlawful. The court below and a minority of the highest 
court recognized a legal right in the plaintiff to pursue his call- 
ing unmolested, and held that if defendant acted with malice, 
or in other words without justifiable cause or excuse, in inter- 
fering with such right, then such conduct was actionable. 

It will be noticed that the element of combination or con- 
spiracy is absent in this case, and several of the judges inti- 
mated that the decision might be different if such elements were 
present. But this point is now settled, so far as England is 
concerned, by the case of Hutteyv. Simmons, L. R. (1898) Q. 
B. D. 181, which holds that the element of conspiracy does not 
make that unlawful which, if done by one alone, would 
be lawful. 

In the United States, previous to Allyn v. Flood, the weight 
of authority seems to favor the view taken by the minority in 
that case. Lucke v. Clothing Assembly, 77 Md. 396, 26 Atl. 
505; Curranv. Gahn, 152 N. Y. 33; Walker v. Cronin, 107 
Mass. 555 ; see also, 11 Harvard Law Rev. 449 ; 228 Am. 
Law Rev. 47. 

The recent New York case of Natl. Protective Assn. v. 
Camming, 53 App. Div. 227, decided by the Supreme Court in 
July, 1900, was an action brought by one labor union against 
another, to enjoin the latter from in any way interfering with 
the work or employment of any member of the plaintiff union. 
The Supreme Court held that this case came within the princi- 
ple of Allyn v. Flood, and reversed the decision of the Special 
Term granting the injunction. It can hardly be said that this 
case does come within the principle of Allyn v. Flood, inasmuch 
as the additional element of conspiracy or combination is pres- 
ent. But it does come within the principle of Huttey v. Sim- 
mons, supra, which is the latest statement of the English rule. 
This case, however, is not satisfactorily distinguished by the 
Court from the previous New York case of Curran v. Gahn, su- 
pra, which case is not in harmony with the recent English 
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decisions, and we shall await the decision of the Court of 
Appeals with interest. 

The question has also arisen in Massachusetts in two cases 
decided since AUyn v. Flood. The case of Plant v. Woods, 176 
Mass. 492, decided in September, 1899, was an action brought 
by one labor union to enjoin another labor union from any acts 
tending to prevent members of plaintiffs union from securing 
employment or continuing in employment. The Court recog- 
nized the legal right of plaintiffs to pursue their calling unmo- 
lested, and also reasserted the Massachusetts doctrine that the 
presence or absence of malice may determine whether an act is 
lawful or unlawful, thus reaching conclusions on these two 
points contrary to those reached by the English court. 
Holmes, C. J., dissents; but he does not deny the principle, he 
merely denies the application of the principle to the case at bar. 
He admits that if malice were present there would be a right 
of action ; but contends that malice was not present in this 
case, inasmuch as the purpose of the defendants, which was to 
strengthen their union, was justifiable. 

Again, in Moran v. Dunphy, 59 N. E. 125, decision in January, 
1901, the same Court goes a step further and holds that malic- 
iously and without justifiable cause to induce a third person to 
end his employment of the plaintiff, whether the inducement be 
false slander or successful persuasion, is an actionable tort, and 
that this principle applies whether the employment be by con- 
tract or at will. 

The decisions of the Massachusetts court seem much more 
productive of justice to the employer than the English decis- 
ions, but they make a classification of lawful and unlawful acts 
in this connection very difficult. No general rule can be laid 
down to decide whether the acts are lawful because justified by 
competition or by the fact that the acts are done in connection 
with one's property, and this question must therefore be settled 
in each individual case as it comes up. 



TAXATION OF STREET RAILWAY FRANCHISES. 

A very important decision has recently been made by the 
Supreme Court of Michigan. It concerns taxation of the 
street railroads of Detroit, and is especially important because 
the same question in various phases is pressing for decision in 
many of the States. 



